UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Urban Benson
Ben Benson
SSN XX X-XX-5360
CASE NO. 04-30735 DDO

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. U.S. Bak, N.A. (hereinafter "Secured Creditor"), by its undersigned attorney moves the
Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 13, 2004, at 9:30 am., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O'Brien in Courtroom 228A of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than October 8, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than October 4, 2004, which is seven days before the time set for the hearing (excluding
Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY
FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this maotion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on February 11, 2004. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. 8§ 362 and Federal Rule of Bankruptcy Procedure 4001.

This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.



Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the origina principal amount of $59,867.00, as
evidenced by that certain mortgage deed dated August 8, 1997, a copy of which is attached hereto as Exhibit
"A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated August 8, 1997, executed by Urban Benson
(unmarried), recorded on August 14, 1997, as Document No. 216033, a copy of which is attached hereto as
Exhibit "A". The name and address of the original creditor is contained in the attached Exhibit "A". The
property is located in Waseca County, Minnesota and is legally described as follows to-wit:

Lots 1 and 2, Block 2, Carpenter’s First Addition to Janesville.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 16, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of June, 2004 through September, 2004, inclusive, in the amount of $480.04 each for the months
of June, 2004 through July, 2004 and $521.34 eachfor the months of August, 2004 through September, 2004;
accruing late charges of $80.10 and attorneys fees and costs of $700.00. Debtor has failed to make any offer
of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $72,000.00 subject to Secured Creditor's

mortgage in excess of $60,688.10.



The property is also subject to a second mortgage in favor of Bank One in excess of $18,830.00.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this_16th day of _September , 2004.

WILFORD & GESKE

By _/e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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THIS MORTGAGE ("Security Instrument”} it givea on AUGUST B,1997
. The Mortgagor i

'URBAN BENSON (UMHARRIED)

("Bosrowa™). This Security Instrument, it given 1

) FIASTAR HONE MORTGAGE CORFOBRATION
."? .

_ £ which Iy crpanized and cxisting undet the fiws of  THE STATE OF WLSCORSIN e
;Z’-—‘ﬁwmaddmisuna HOUTE GOTH STREET, SUITE 210, WEST ALLIS, WI 53114
AR (“Lendia™). Borrower cwes Lender the principal sum of
° NINTY HINR TEQUSAND EIGHT EVADRED SIXTY BEVEN AND »u/100

Dollars (US. § 59,867.60 )
! This_debt is evidenced by Borower's poter dated the seme o as whis. Security Instrument {"Nose), which

. ;* provides for monthly payments, with the full debt, if not paid carfier, due md payable on SEETEMBER 1.2037

B . and for inerest a the yealy cate of 5.000 perceat. This Secyuity

;‘:':;psummimummlmdﬂt (a) the repayment of ihe debt gvidcuced by the Note, with interest, and all renewals,

i gxensions and modifications of tie Note, {b) the payment of All cthez sums, with intevest, advanced under pargraph 7

..o protect the gecurity of this Secyrity Instrument; nd {c) the performance of Bomowe’s cavenants mnd agroements

e

2

bt : FHA Minresots Mortgage « 456
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under this Security Instrument and the Mate, For this purpose, Bartowsr does hereby marigige, g2onl and convey (o the
Lender, with power of sale, the following described propeny localed in WASEGA

County, Minnesotn:

LOTS 1 AND 2, BLOCK 2, CARFENTER'S FIRST ADDITION TO JANZSVILLE.

25"
which has the addrexs of 503 WEST 13T STRERT, JANESVILLE [Surcer, Clyr),
Minnesota S6048 (#ip Code] ("Property Address™);

TOGETHER WITH all the impmvementis now or bereafler erccied on the proporty, and al casements,
apprariéiances and fixhoes now or hereafler a pant of the property, Al replacements and additions shall also bs corvered
by this Secarity Instrument. All of the [orcgoing is referred 1o in (his Security Insrument a5 the *Property.”

BORROWER, COVENANTS that Borrower is lawlully sclzed of the estate hereby eonveyed aind ks the might 1o
morigage, grant and convey the Property and that the Froperty is unencumbered, eacept for encumbrances of record.
Bomowo wamants and will defend generafly the tifle w the PropeTy against all ¢laims and domands, subject o any
encumbratess of record.

THIS SECURITY INSTRUMENT combincs uniform covenants [or national use and nona-yniform covensats with
- Brpited vaniaions by juckdicion 10 sunsiitute a uniform soourity Instment covering real proporoy-

Borrewer and Lender covenant and agres as fotlows:
UNIFORM COVENANTS.

1. Payment of Principal, Interest and Late Charpe. Borrower shall pay when duc the gmincipal of, and interest
on, the debt evidenced by the Nowe and e charges doe under the Note.

Z, Monthly Payment of Taxes, Insurance and Other Charges. Borrowrer shall includo in each monthly payment,
topeher with tha principal end Intesest as se1 forth in the Mote znd any lawe charges, a2 sum for (a) @des and special
msesanenity levied o to ba evied sgainst the Property, (b) leaschold paymentz @ ground reary on tie Prioperty, and (2
preroiunys for iosorance required under paragraph 4. In any year in which the Lender must pay & oxriags insurnce
premium ko e Secretary of Honsing and Urham Develapment ("Secretary™), of in my yex in which sich preminm

" wonld hirve been raquired i€ Lender il eld the Security Instoonent, each morthly payment gholl alzo nelude sither; (i)
"8 wn for gt awmual morigage insurznce preminm o be pald by Lender to the Secretary, or (i) e monthly charge mstead
of a mortgage insorance premivm i this Security Instrument ks hold by the Socretary, in 8 reasonabls amount to be
desermined by she Secrewry. Except For the monthly charge by the Secrepary, lhmanmsmmﬂed zmwltnm nnd
the sums paid 1o Lender are cafled "Eseraw Funds.”

. Lender may, st any tme, eollect and hold amounts for Escrow Items io an aggmgate anionnt oot o exoted the

. maximm amcunt that may be required for Bomower's esaow account under the Real Estate Setlement Frocedures Act
_of 1974, 12 US.C, Section 2601 e seq, end implementing regulations, 24 CFR Fan 3500, a3 they may bs amendsd
"feom thee 1 time ("RESPA®), exeept that the cashlon or reserve permilied by RESPA for unenticipated disbarsements
or dishursemenis belore the Borrower's payments sre cvailable in the acoount may got be Based o sracunts doa for the

morigage insurance premium.
o LU
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If the Lender's fnterest In thls Security Instrument ks held by the Secrctary and the Sacretary requires
immediste payment in full under Parngrapb 9, the Secretary may invoke the nenjucival power of sale provided
in the Slngle Family Mortgage Foreclosure Act of 1934 ("Aa) (12 US.C. 3751 er seq) by veguinting B
forecosure commissioner desipualed under the Acl to commeuce foreclosure and to sell the Properly as
provided in the Act. Nothing in the preceding sevtence shatl deprive the Secretary of any rights olberwise
avallabie 10 & Lender under this Paragraph 18 or applicable Law.

19. Release. Upon payment of all sums secured by this Sceurity Insirument, Lender shall discharge this Seeuriry
Instrument whthowt. charge 1 Borrower. Borrower shall pay any recordation costs.

25 Walver of Homestead. Barrowet walves all right of homestead exemption in the Froperty.
21. Tnterest on Advances. The interest tate on advanees made by Lender under paragraph 7 shall not exceed the
maximum rate altowed by applicable law.

23, Ridery to this Secyrity Insirument. 1f one or more riders are executed by Borrawer and'recorded opether
with this Security Insumest, the covsnanis of each such rider shall bo incorparaled info and shall amend and
supplemen the covenants und agreements of this Scourity Instument as if the ridar(s) were a panl of this Scouriry

L. fChack applicable box(es)]. ) _
Condomirinm Rider Growing Equity Ridex ix ] Other [epocify]
Planned Unit Development Rider Graduated Payment Rider ADJUSTAELE RATE RIDER

RY SIGNING BELOW, Borrower accepts and agrees b the wermis contained in thls Secrity Instrament and i any
ricker(a) enccutsd by Bpmmower and recorded with i

Wimssoes:

(Feat)
UREBAN BENSON ~Hentgwep
- (Seal)
T ~Bornowcr
kS (Seal) (Sea)
L . Hemrower “Borwer
- (Beal) {Seal)
. “Homueer Parrewer

e
(Seal) (Seal)
-Benrower ~Borrower

Mm FageTall
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STATE OF MINNESCOTA, Blue Enrth County ss:
Onthis Bth dayef  Avguat , 1997 | vefore mc appoared
Urban Bensom, a4 gingle pexsgon

. lome

pﬂm‘mlh Jmow 1o be the person(s) described in and who execuied the foregoing insiniment and ackrmwl:dgud that

he  eoruied the same as hiz frea act and deed.

My Commission Expircs, .
e suw mﬁ' 'f?i @[A&#L

N IBL(C - MINNESOTA
@ MoTA e FUBLLC. Wi

bty Comaizalon Exptres 1-31-2000

- This imromen was prepared by ROSE BELANGER
TIRSTAR HOME MORTGAGE CORFORATION
15540 EAST T7STH STREET
BLOOMIWGTUH, MN 55425

ucm & RETUIN TO: FIRETAR HOME MORTGAGE CORRORATION
1550 ERST 79TH BTREET
BLOOKMING: OM, M 55415

U ' . lnlulh-:_u,ﬂ_
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Urban Benson
Ben Benson
SSN XX X-XX-5360
CASE NO. 04-30735 DDO
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 16, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of June, 2004 through September, 2004, in the amount of $480.04 each for the months
of June, 2004 through July, 2004 and $521.34 each for the months of August, 2004 through September, 2004;
accruing late charges of $80.10 and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. § 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y ., 1986).



1. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$72,000.00 subject to Secured Creditor's mortgage in excess of $60,688.10.

The property is aso subject to a second mortgage in favor of Bank One in excess of $18,830.00.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.

Dated this_16th day of _ September , 2004.

WILFORD & GESKE

By _/e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: CHAPTER 13 CASE
CASE NOQ. 04-30735 DDO
Urban Benson
Ben Benson
58N XXX-XX-5360 AFFIDAVIT OF
LISA ROGERS

Debtor,

Lisa Rogers, being first duly swom on oath, deposes and states:

1. That she is the Bankruptey Manager at National Default Serviging Corporation.

2. U.8. Bank, N.A.., is now the holder of a mortgage on real property in which the debtor has an interest. The
debtor’s indebtedness is evidenced by that certain mortgage deed dated August 8§, 1997, executed by Urban Benson
(unmarried), recorded August 14, 1997, as Document No. 216033, The property is located in Wasa¢a County, Minnesota and
is legally described as follows, to-wit:

Lots 1 and 2, Block 2, Carpenter's First Addition to janesville.

3. That she has reviewed the account records relating to the Benson mortgage loan, account no, 7810017003,
4, That as of September 8, 2004, the following amounts were owing on this account:
Unpaid Principal: $55,838.60
Interest through September 8, 2004 1.315.88
Attorney's Fees: 700.00
Late Charges: 278.33
Other Feas: 94.77
Escrow Advances: 2,480.48
Debtor Suspense (=) (68.96)
TOTAL: $60,688.10
5. That the mortgage loan is delinquent for post-petition monthly mortgage payments for the months of June,
2004 through July, 2004 in the amount of $480.04 each and August, 2004 through September, 2004 m the amount of $521.34
each.
6. This affidavit is given in support of the motion of U.8. Bank, N.A. for relief from the automatic stay,
NATIO BEFAULT SERVICING CORPQRATION
(LA
anlcruptey OutsourcCg‘?nageru
Subscribed and sworn to before me

This 8th day of Sepiember, 2004,

Notary Public %%AM {fc&a«v/'

Notary Public State of Arizang
Maricopa County

¥ Eltmor L Zuocar

Expires Jung 18, 2007



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Urban Benson
Ben Benson
SSN XX X-XX-5360
CASE NO. 04-30735 DDO

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 16, 2004,
| served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Lisa Rogers, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Urban Benson Jasmine Z. Kéeller
503 W 18 St 12 S6" St Ste 310
Janesville, MN 56048 Minneapolis, MN 55402
Robert J. Winzenburg U.S. Trustee

PO Box 211 1015 U.S. Courthouse
Mankato, MN 56002-0211 300 South 4" Streset

Minneapolis, MN 55415
Bank One
PO Box 182223
Columbia, OH 43218

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_16th day of _ September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Urban Benson
Ben Benson
SSN XX X-XX-5360
CASE NO. 04-30735 DDO

Debtor. ORDER

The above entitled matter came on for hearing upon mation of U.S. Bank, N.A. (hereinafter "Secured
Creditor"), pursuant to 11 U.S.C. § 362 on October 13, 2004, at U.S. Courthouse, 316 North Robert Street,
St. Paul, Minnesota. Appearances were as noted in the record. The Chapter 13 Trustee filed her Report
of Standing Trustee in response to this motion. Based upon the evidence adduced at said hearing, the
arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
August 8, 1997, executed by Urban Benson (unmarried), recorded on August 14, 1997, as Document No.
216033 covering rea estate located in Waseca County, Minnesota, legally described as follows, to-wit:

Lots 1 and 2, Block 2, Carpenter’s First Addition to Janesville
and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure

4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



